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In the present century there is an unprecedented demand for education. Education is the basic need of a person along with
food cloth and shelter. The constitution makers were aware of Right to Education as the basic need and therefore incorporated
the Right as one of the Directive Principles. Right to education is Concomitant to the fundamental rights because those rights
cannot be fully enjoyed unless a citizen is educated and well aware of the rights enshrined in the constitution. The Supreme
Court in Unnikrishnan Vs state of Andhra Pradesh ruled that the Right to Education is a Fundamental right that flows from the
Right to life in Article 21 of the constitution. The 86th Constitution Amendment Act-2002 added Article 21-A Right to Education
and modified Article-45. Right to Education is a compelling right, it cannot be allowed to melt into paleness.

Keywords : Education, Constitution

Introduction

Education is an integral part of country’s development and
can result in the promotion of all round empowerment of
masses. Individually Education brings perfection to life which
means the growth and development. Education qualifies a
person to fulfil certain economic, political and cultural func-
tions and thereby improving their socio-economic status. It
helps to equalize status between individuals who belong to
different social strata. Thus education is the basic need of a
person along with food, cloth and shelter. Education at one
time was considered as charity or philanthropy, gradually it
became an occupation. Gradually this occupation had the
protection of the Constitution. The Indian Constitution guar-
anteed it under Article 19(1) g. Later it was included under
Article 21-A further some of the judicial dicta also go on to
hold it as Right to Life1. Thus education is accepted as a use-
ful activity, whether for charity or for profit, is an occupation. It
is a service to the society. Even though it is an occupation it
cannot be equated to a trade or business. In short, education
is essential for the nation’s progress and prosperity.

According to Oxford Dictonary2, the term “Education” is de-
fined as process of education or being educated, and the the-
ory and practice of teaching. It also gives information about
or training in a particular subject or informal an enlightening
experience.

According to Mirta’s Legal and Commercial Dictonary3, the
term Education is defined as The action or process of educa-
tion or of being educated; a stage of such process; the knowl-
edge and development resulting from an educational proc-
ess (a man of little); the field of study that deals mainly with
method of teaching and learning in schools.

George Peabody has defined ‘education’ as “Education a
debt due form present to future generations.”

In the recent past Nelson Mandela had stated that: - “Edu-
cation is the most powerful weapon which you can use to
change the world.”

Now it may be said that education is a high ideal and value to
be peruse and an absolute necessity for the all round growth
of human personality. It prepares a sound base for the peace-
ful co-existence and advancement of the society. Education
must, therefore, made available not in the sense of freedom

to get oneself educated but in sense of providing every facility
necessary to get oneself educated.

Constitutional Status and Right to Education in India

The constitution makers were aware of Right to Education
as the basic need and therefore incorporated the Right as
one of the Directive Principles4. Newly substituted Article 45
provides for provision for early childhood care and education
to childhood below age of six years. It says that the state shall
endeavour to provide early child hood care and education for
all children until they complete the age of six years5. Article
46 speaks about promotion of education and economic inter-
est of Scheduled caste, scheduled tribes and other weaker
sections. It says that the state shall promote with special care
the educational and economic interests of the weaker sec-
tions of the people, and in particular of the scheduled caste
and scheduled tribes and shall protest them form injustice
and all forms of exploitation. Article 41 relates to right to work,
to education and to public assistance in certain cases. It di-
rects the State to ensure the people within the limits of its
economic capacity and development. In fundamental duties
Clause (k) has been inserted in Article 51-A by the Constitu-
tion (Eighty-Sixth Amendment) Act, 2002 Article-51-A (k) im-
poses a fundamental duty upon every parent or guardian to
provide opportunities for education to his child or as the case
may be, ward between the age of six and fourteen years. In
part lll following articles of the Constitution make provisions
for education Article 19(1) (g) says all citizens shall have the
rights to practise any profession, or to carry on any occupa-
tion, trade or Business6. This rights are intended to ensure
that ‘citizen’ rights to do business does not depends on grant
by the State and the State cannot prevent a citizen from carry-
ing on a business, except by a law imposing a reasonable re-
striction in the interest of the general public. Article 21-A says
the state shall provide free and compulsory education to all
children of the age of six to fourteen years in such manner as
the state may, by law determine?. Till constitution Eighty-Sixth
Amendment Act, right to education was not a specially guar-
anteed fundamental right under the constitution, it was only in
Unnikrishnan vs. State of Andhra Pradesh8 when had, widely
interpreting Article 21, recognized right to education as one
of the aspects of personal liberty. It imposes a duty upon the
state to make out the steps for the achievement of the Right to
education. Education is the source of many rights and without
which many other objectives cannot be achieved. But after
more than six decades there are a large number of people
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who are illiterates in this country. Whatever might have been
the intention of the legislature and executive towards these
constitutional objectives or may be defects in their five years
plan, the existence of mass illiteracy has proved their failure.
The political agenda of literacy and more defective adult edu-
cation programmes failed to eliminate illiteracy which was ex-
pected to be achieved within 10 years of the commencement
of the constitution of India.

Judicial perspective and Education

The first case relating to the concept of education is Re kera-
la Education bill9. The Kerala education bill gave a broad
power to the government to control private schools. According
to the bill the government could recognise or not, a newly
established school or it could take over any school. It was
contended that the wide discretion given to the government
offended Article 14 of the constitution. The court rejected this
contention and held that the general policy of the bill was laid
down in its preamble and title, the power given to the govern-
ment to take over schools could be exercised only for this
purposes mentioned in the bill and hence it was not hit by
Article — 14 unless in implementing the policy decision was in
fact made. The judiciary in the said instance could not issue a
direction for the enforcement of directive principles10 relating
to education. In state of A.P. Vs Narendra Nath11 the court
tried to include the said right in to the right of personal liber-
ty12. The court replied that the right to education meant the
liberty to apply for admission. This liberty according to the
court was validly curtailed ‘according to procedure estab-
lished by law’ by the admission test. Thus the court has adopt-
ed a restrictive view to right to education. The question of the
fundamental right to education, its scope and limitation came
before Supreme Court in Mohini Jain’s case13. The court
framed the general issue for consideration is, is there a right
to education guaranteed to the people of India under the Con-
stitution? Justice Kuldip Singh speaking for the court, exam-
ined the ‘education’ mentioned under Article 41 and observed
“The directive principles which are fundamental in the govern-
ance of the country cannot be isolated from the fundamental
rights guaranteed under part lII”. The directive principles have
to be read into the fundamental rights. Both are supplemen-
tary to each other. The state is under a constitutional mandate
to create conditions in which the fundamental rights guaran-
teed to the individuals under part Ill could be enjoyed by all.
Thus, the learned judge advocated for inclusion of the right to
education into fundamental right. This interpretation of the di-
rective principles which is non justifiable, made it enforceable
through the court, an organ of the state came forward to en-
sure this basis principles, when the other two organs of the
state, i.e., Legislature and Executive failed to achieve those
objectives. Once it is settled that the right to education is con-
comitant to the fundamental rights enshrined under part Ill of
the constitution because those rights cannot be fully enjoyed
unless a citizen is educated and well aware of the rights en-
shrined in the constitution for that matter not only this right but
all the other rights. Justice Bhagwati in a famous case14 held
that the right to life included the rights to live with dignity in-
cluding the facilities for reading writing and expressing one-
self in diverse forms. In another case15 he further extended
the right to live with human dignity, to include educational fa-
cilities as well. Accordingly the right to education flows direct-
ly from right to life. The right to life under Article 21 and the
dignity of an individual cannot be assured unless it is accom-
panied bye the Right to Education. Another important aspect
regarding right to education is what are the boundaries or pa-
rameters of this right. Whether the state may be directed
through the writs to provide education to all persons of their
choice and to establish as many institutions of different disci-
plines as necessary for that purpose. In Mohini Jain’s case16
Kuldip Singh. J opined that “the state is under a constitutional
mandate to provide educational institutions at all levels for the
benefits of the citizens”. The main intention of the learned
judge behind the above observation might have been that all
citizens of India should get education and also the opportunity
to acquire education. This will imply that every citizen of this
country can call upon the state to provide him education at all

stages. This interpretation which is very broad has been laid
down by the Apex court by supplementing Article 21 with the
directive principle under Article 4117 The above proposition in
Mohini Jain’s case was rejected by the courtin Unni Krishnan’s
case18 on the ground that the right to education which is im-
plicit in the right to life and personal liberty guaranteed by Ar-
ticle 21, must be construed in the light of Directive Principles
in part IV of the Constitution. In Unni Krishnan’s case the
court has laid down that Right to Education understood in the
context of Article 45 and 41 means every child/citizen of this
country has a right to free education until he completes the
age of 14 years and after a child/citizen completes 14 years
his right to education is circumscribed by the limits of the eco-
nomic capacity of the state and its development19. The court
ruled that every child had a fundamental right to free educa-
tion up to the age of 14 years20.It was also held that right to
education would further mean that a citizen could call upon
the state to provide educational facilities to him within the lim-
its of economic capacity and its development. After un-
nikrishnan’s case many private educational institutions ap-
proached the Supreme Court. The initiation for these cases is
the principles that Fundamental Right to establish and admin-
ister educational institutions as a part of right guaranteed un-
der 19(1)(g)21 of the constitution which has been decided in
Unnikrishnan’s case. The court left open the question whether
the right to establish an educational institution could be said,
to be carrying on any ‘occupation’ within the meaning of Arti-
cle 19(1) (g) the court pointed out that trade or business nor-
mally connoted an activity carried on with a profit motive. It
further noted that education had not been commerce in India
and can never be treated as Trade or Business. The court
also ruled out the possibility of it being called as a profession
within the meaning of Article 19(1) (g). It further stated that a
person or body of person had a right to establish an educa-
tional institution it could not be an absolute one and it would
be subject to laws made by the state in the interests of gen-
eral public. The court made it very clear that the right to estab-
lish an educational institution would not carry with it the right
to recognition or right to affiliation. Thus Unnikrishan’s case
triggered a number of controversies and thus resulted in sev-
eral new litigations. The apex court reconsidered the whole
issue involved in T.M.A .Pai foundation VS Karnataka22 the
question whether the citizens could claim fundamental right to
establish and administer educational institutions was an-
swered by the court in the affirmative. The court held that
such a right would fall with in the purview of Article 19 (1) (g)
since it took the characteristic feature of an ‘occupation’ as
referred to there in. T.M.A. Pai accepted the holding the term
‘occupation’ comprehended right to establish educational in-
stitution but it rejected the qualification added by Unnikrishnan
i.e., right to establish an educational institution did not take in
the right to get recognition. When Right to Education is given
a fundamental status it includes the right to establish an edu-
cational institution and it should not be confused with the
Right to ask for recognition or affiliation. This case has tilted
the existing regulatory mechanism governing private sector
the impact of the decision in the society would open up the
educational field for private sectors to be regulated by market
forces. This has the potential to commercialize education. In
P.A. Inamdar Vs State of Maharastra23 The supreme court
delivered an unanimous judgement by 7 judges declaring that
the state can’t impost its reservation policy on minority and
non minority unaided private colleges, including professional
colleges. Though this case relates to Right to establishment,
administration and admission to professional colleges the
honourable Apex court gave a comprehensive meaning to
education. Education, accepted as useful activity whether for
charity or for profit is an occupation. Nevertheless, it does not
cease to be a service to the society and even though an oc-
cupation, it cannot be equated to a trade or a business. In
short, education is national wealth essential for the nation’s
progress and prosperity.

Conclusion
The Supreme Court in Unnikrishnan Vs State of A.P. (1993)
ruled that the right to education is a Fundamental Right that
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flows from the right to life in Article 21 of the Constitution. Fol-
lowing this ruling the 86th Constitution Amendment Act 2002
added Article 21-A, stating “The state shall provide free and
compulsory education to all children of the age of six to four-
teen years in such a manner as the state may, by law, deter-
mine”. The 86th Amendment also modified Article 45 which
now reads as “The state shall endeavour to provide early
childhood care and education for all children until they com-
plete the age of 6 years”. In the year 2009 it was made an Act
to provide for free and compulsory education to all children of
the age of six to fourteen years. The Act was named as ‘The
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